
HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

   Tezpur, Sonitpur 
     18th February’ 2020 

      TITLE APPEAL NO. 17/2018  

   (1)   Md. Abdul Kadir 
    S/o (L) Abdul Mazid 
   (2)   Md. Mamud Ali 

 S/o (L) Zubed Ali 
    (3)   Md. Kazimuddin @ Kazi Mian 

 S/o (L) Omar Ali 
    All are residents of Uriamguri 
    Mouza- Mahabhairab 
    PS- Tezpur  
    Dist - Sonitpur, Assam 
         ----- Appellants/Plaintiffs 

    -Versus- 
 

   (1)  Md. Amjad Ali @ Amjat Ali  
S/o (L) Aptar @ Aptu Sekh 

     Vill - Uriuamguri 
    Mouza- Mahabhairab 
    PS- Tezpur  
    Dist - Sonitpur, Assam 
    (2)  Md. Idris Ali  

S/o (L) Aptar @ Aptu Sekh 
    (3)  Must. Sabjan Khatun  

W/o (L) Aptar @ Aptu Sekh 
Both residing at Khola Suti 
Mouza- Halleswar, PS- Tezpur 

     Dist - Sonitpur, Assam 
    (4)  Must. Samsun Nehar  

W/o Md. Amjad Ali @ Amjat Ali 
    (5)  Md. Mafiz  

S/o (L) Osman Ali 
    (6)  Must. Manzila  

D/o (L) Zubed Ali 
    (7)  Md. Jalaluddin 

S/o (L) Miarbap 
    (8)  Md. Azimuddin 

S/o Md. Jalaluddin 
    (9)  Md. Mazibur Rahman 

S/o Md. Jalaluddin 
    (10)  Md. Akram Hussain 

S/o (L) Chandu Seikh 
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    (11)  Md. Dildar Hussain 
S/o (L) Chandu Seikh 

    (12)  Md. Rustom Ali 
S/o – Unknown 

    (13)  Md. Ainul Haque 
S/o (L) Sayed Ali 

    (14)  Md. Moinul Haque 
S/o (L) Sayed Ali 

    (15)  Must. Alhatun Khatun 
W/o (L) Sayed Ali 

    (16)  Md. Kitab Ali - deceased 
S/o – Unknown 
 

16(a) – Rubia Begum (wife) 
16(b) – Hrida Begum (daughter) 
16(c) – Tashmina Begum (daughter) 
16(d) – Junufa Begum (daughter) 
16(e) – Janna Jul Haque (son) 
16(f) – saidul Islam (son) 
16(g) – Tohajjul Islam (son) 
16(h) – Harid Ahmed (son) 
 

     (17)  Must. Ratu 
S/o Md. Abdul Malik 
 

     All are residents of Uriumguri 
    Mouza- Mahabhairab 
    PS- Tezpur  
    Dist - Sonitpur, Assam 

 
      ------ Respondents/Defendants 

     
This appeal has been preferred U/O-41 Rule 1 of CPC 
against judgment and decree dated 19-05-2018 
passed by the learned Munsiff, No.2, Tezpur in Title 
Suit No.67 of 2013, dismissing the suit of the 
appellants/plaintiffs, and came up for final hearing 
on -03-02-2020, in presence of following advocates: - 

 
Learned Advocate appearing for the Appellants : - Mr. T. Paul 
Learned Advocate appearing for the Respondents : - Mr. J. K. Baishya 
            Mr. R. Mazumdar 

J   U   D G M   E N T 

1. This first appeal has been preferred by the plaintiffs/appellants on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.2, 

Tezpur dated 19-05-2018, vide T.S No- 67 of 2013, whereby the learned trial 

court dismissed the suit on contest with cost.  
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2. Upon admission of the appeal for hearing, the notice was issued to the 

respondents and the original case record of Title Suit no-67/ 2013 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal: -- 

PLAINTIFFS/APPELLANTS’ CASE 

4. Case of the plaintiffs/appellants appears to be in a narrow campus is that 

one Akhtar Hussain and Md. Mainuddn Sekh @ Naimuddin Sekh were joint 

owners, possessors of total land measuring 5 Bighas 4 Kathas 1 Lessa  

covered by PP No.11 (old)/27 (new) and Dag no.115 (old)/17 (new) and 

during their life time they partitioned the aforesaid land and land measuring 

3 Bighas fell into the share of Mainuddin Sekh @ Naimuddin Sekh and Akhtar 

Hussain got land measuring 2 Bigha 4 Katha 1 Lessas in his share. That said 

Akhtar Hussain more than 40 years ago left India and went to East Pakistan 

and died issueless and his wife pre-deceased him.  That after death of Md. 

Mainuddin Sekh @ Naimuddin Sekh, his sons Md. Abdul Mazid and Aptu Sekh 

become joint owners and possessors of 3 Bighas of land and during their life 

time they amicably partitioned 3 Bighas of land and got land measuring 1 

Bigha 2 Katha 10 Lessas each. That Abdul Mazid sold 3 Kathas 6 lessas of 

land to plaintiff no.3 vide registered sale deed no.108/1992 and accordingly 

plaintiff no.3 mutated his name in the Jamabandi. That after death of Aptu 

Sekh his sons Md. Amjad Ali and Md. Idris Ali inherited his share and 

amicably partitioned their shares. That defendant no.2 Md. Idris Ali in the 

year 1991 sold 3 kathas of land in favour of Abdul Majid and delivered 

possession to him and after such sale Idris Ali, defendant No.2, left the 

village and settled at Puthimari. That Abdul Majid got land measuring 3 

kathas by purchase and became owner of total 2 Bighas 10 Lessas and 

mutated his name in land records.  That Abdul Majid on 05-02-1993 vide 

registered sale deed no.175 / 1993 sold land measuring 3 Katha 3 ½ lessa 

to plaintiff no.2 and delivered the possession. That Abdul Majid on 11-12-

1995 vide registered sale deed no.1708 / 1995 sold land measuring 2 Katha 

3 Lessas to one Md. Mamud Ali and delivered possession thereof. That 

plaintiff no.2 Mamud Ali sold land measuring 1 Katha 2 Lessas vide 
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registered sale deed no.1709 / 1995 to Md. Abdul Mazid and delivered 

possession thereof. That Abdul Mazid got land measuring 1 Bigha 2 Kathas 

10 Lessas of PP No.27 under Dag No.17 by right of inheritance and amicable 

partition and purchased land measuring 4 Kathas 2 Lessas and became 

owner of 2 Bighas 1 Katha 12 Lessas of land and he had sold total land 

measuring 1 Bigha 3 Katha 12 ½ lessa possessing from PP No.27 under Dag 

No.17 and remaining land was 3 Kathas of the same dag and patta. That 

Plaintiff No.1 Md. Abdul Kadir is in possession of land measuring 1 Katha 2 

lessas that described in the schedule A and the plaintiff No.2 Mamud Ali is in 

possession of land measuring 4 Katha 4 ½ lessas of PP No.27 under Dag 

No.17 that described in schedule B and the plaintiff No.3 Md. Kazimuddin is 

in possession of 3 Kathas 6 Lessas that described in the schedule C. That 

plaintiffs have mutated their names in the suit land and cultivating the same. 

That after death of Abdul Majid, plaintiff no.1 Abdul Kadir became owner of 

land and father of plaintiff no.1 during his life time delivered landed 

properties to his daughter proforma defendant Amena Khatoon and she had 

abandoned her claim. That defendants had knowledge from the very 

beginning about sale of land by Abdul Mazid i.e. father of plaintiff No.1 to 

the plaintiffs Nos.2 and 3 and delivery of possession thereof, but they did not 

raise any objection in this respect as Md. Abdul Mazid had sold land from his 

own share. That the defendant no.1 in the year 2005 filed Misc. case 

no.9/2005 u/s 107/145/146 Cr.P.C against Kazimuddin and others and 

accordingly and an order of attachment was passed. Against which plaintiffs 

preferred Criminal Revision No.38 (S-3) 2005 and on 10-11-2005 revision 

petition was allowed. That defendant no.1 on 09-04-2006 filed a petition 

before the Circle Officer vide Misc. case no.14/08-09 for cancellation of 

names of plaintiffs from Jamabandi and same was closed, but defendant 

no.1 again filed a false and baseless petition before D.C. Sonitpur vide Misc. 

case no.30/09 and consequent to that an order of cancellation of mutation of 

names of plaintiff no.1 was passed. That order passed in Misc. case no.30/09 

dated 24-02-2012 is illegal, void and inoperative. That the names of the 

plaintiffs in respect of PP No.27 under Dag No.17 was cancelled from the 

Jamabandi in the light of order passed in Misc. case no.30/09. That plaintiffs 
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instituted TS No.25/12 against the defendants for declaration and 

consequential reliefs of permanent injunction and Misc.(J) No.16/12 for ad-

interim injunction, but during the pendency of that suit, the defendants 

forcefully evicted the plaintiffs from the schedule A and B land and 

consequent to that the said suit was withdrawn with a liberty to file fresh 

suit. That defendants illegally possessing the schedule A and B land since 

from 25-12-2012 and defendants have threatened to take forceful 

possession of schedule C land and as such plaintiff brought the instant 

lawsuit against the defendants praying declaration of their right, title and 

interest over suit A, B and C land along with relief of recovery of khas 

possession and injunction etc.  

DEFENDANTS/RESPONDANTS’ CASE 

5. The defendants/respondents contested case of plaintiffs by filling written 

statement both in law and facts. The case of defendants/respondents 

appears to be in short campus is that they denied the averments made by 

the plaintiffs save and except those are specifically admitted. The defendants 

denied that Aktar Hussain, son of Late Turab Ali and Md. Mainuddin Seikh @ 

Naimujddin Seikh were joint owners, possessors of total land measuring 5 

Bighas 4 Kathas 1 Lessa covered by Dag no.115 (old)/17 (new) of PP No.11 

(old)/17 (new) of village Uriamguri, Mouza- Mahabhairab and that during 

their life time they amicably partitioned the said land.  The defendants 

pleaded that after death of Mainuddin Seikh @ Naimuddin Seikh Aptar 

Hussain and Abdul Mazid possessed the whole land measuring 5 Bighas 4 

Kathas 1 Lessa land together and there was no amicably partition of the said 

land between Aptar Hssain, Abdul Mazid and Abdul Mazid had/has no 

saleable right to sell and execute the said deeds without no objection from 

the co-owners of the land and as such those deeds are null and void in the 

eye of law. That plaintiffs have neither possession nor any right, title and 

interest over the said land. In fact, defendant Nos.1 and 2 have got 

exclusive right, title and interest over the land measuring 3 Bighas out of 

total land measuring 5 Bighas 4 Kathas 1 Lessa. That the plaintiffs have 

instituted the present suit by making false and vexatious claims knowing the 

same to be false. The defendants namely, Amjad Ali, Idris Ali and Samsun 
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Nehar further pleaded that preliminary order passed in Misc. case no.9/2005 

was due to alleged threat by the plaintiffs to dispossess them from the suit 

land. It is further pleaded by them that learned ADC, Revenue, Sonitpur, 

Tezpur vide its order dated 19-02-2012 rightly passed the order of 

cancellation of mutation entries of plaintiffs and plaintiffs failed to assailed 

the same by preferring appeal before the Board of Revenue as per provision 

laid down in Assam Land and Revenue Regulation, 1886 but plaintiff without 

exhausting the statutory provision of Assam Land and Revenue Regulation 

filed instant suit with intend to harass the defendants.  In view of the above, 

the defendants prayed to dismiss the suit with costs. 

ISSUES 

6. Upon the pleadings of both the sides the learned trial Court has framed the 

following issues:  

(1) Whether there is any cause of action for the suit? 

(2) Whether the suit is bad for non-joinder of necessary party?  

(3) Whether the suit is barred u/s 154 of Assam Land and  
  Revenue Regulation 1886? 

(4) Whether the plaintiffs have right, title and interest in respect  
  of the schedule A, B and C land?  

(5) Whether the plaintiffs are entitled to the decree as prayed for? 
(6) To what other relief or relieves the parties are entitled to? 
 

7. And during trial, plaintiffs /appellants adduced both ocular and documentary 

forms of evidences and per contra the defendants’ side examined two 

witnesses and exhibited one document.  

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 18/05/2018 dismissed the suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the plaintiffs/appellants preferred 

the present appeal, upon the following grounds: -- 

GROUNDS OF APPEAL 

1. That the learned trial Court committed grave error of facts and law in 
passing the impugned judgment and decree consequently dismissed the 
appellants/plaintiffs suit; 

2. That the learned trial Court erred in law, facts and equity at the time of 
passing the impugned judgment and decree. 

3. That the learned trial Court below at the time of the passing of the 
impugned judgment and decree did not apply her judiciously, hence, the 
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same cannot be treated as lawfully passed judgment and decree. 
4. That the learned trial Court erred in facts and law while the points for 

determination.  
5. That the learned trial Court ought not to hold, while discussion and 

deciding the Issue Nos.2 and 3, that there is no specific averments why 
the suit has dismissed under those provisions of law and learned trial 
court as those are sections under which never applied her mind 
judiciously and also the learned trial court did not mention and discussed 
the issues on what ground and right the defendants/respondents has 
occupied the suit premises and the Issue Nos. 4 and 5 also did not issue 
wise discussed in her judgment.   

6. That the learned trial Court below while passing the impugned judgment 
and decree had totally ignored the appellants/plaintiffs’ plaint. 

7. That the impugned judgment and decree is against the all cannons of 
justice and liable to be set aside for that the appellants/plaintiffs had 
proved his case for eviction of suit premises of defendants/respondents 
but yet to court below passed dismissed the suit.  

8. That any manner impugned judgment and decree passed by the court 
below is not maintainable and liable to be set aside.  

9. That the court below had ought to be decreed the suit with cost.  
          

EVIDENCE OF PLAINTIFF/APPELLANT’S SIDE 

9. To decide the contentions of the appellants/plaintiffs let us reproduce some 

relevant portions of the evidences adduced by both the sides. Plaintiff side 

examined as many as 7 numbers of witnesses and exhibited the following 

documents: -  

Ext.1  : Registered sale deed No.1709 
Ext.2  : Registered sale deed No.1743 
Ext.3  : Registered sale deed No.1708 
Ext.4  : Registered sale deed No.1089 
Ext.5  : Jamabandi  
Ext.6  : Jamabandi  
Ext.7  : Jamabandi  
Ext.8  : Jamabandi 
Ext.9  : Draft Chitha   

        Ext.10 & 11 : revenue receipts  
Ext.12  : record of TS No.25/12 
Ext.13  : record of Misc. case  

       no.9/145/146/05 
Ext.14  : record of Misc. case no.30/19 
Ext.15  : Registered sale deed No.175 

 
EVIDENCE OF DEFENDANT/RESPONDENT’S SIDE 

10. Per contra the defendant side examined as many as two numbers of 

witnesses and exhibited the following   document: -  
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Ext. A is the Executive Magistrate’s order in 
connection with Misc. Case No.19-107-2012 
 

POINTS OF ARGUMENT 

11. Learned advocate appearing on behalf of the plaintiff/appellants during the 

time of argument referring the grounds of Memo. of Appeal strenuously 

submitted before this court that learned trial court erred both in law and 

facts in deciding the Issue No.4 and further opining that plaintiffs have no 

right, title and interest over the schedule A, B and C land. Learned counsel 

of the appellants/plaintiffs further argued before this court that the 

discussion and decision of learned trial court below not based upon the true 

factual matrix of the suit as well as oral and documentary forms of evidences 

presented by the plaintiffs/appellants during the trial before the learned trial 

court below.  

12. Per contra, learned advocate appearing on behalf of the 

defendants/respondents vehemently argued before this court that learned 

trial court rightly dismissed the suit on appreciating the evidences on record. 

Hence, it is seen that from the points of argument as well as Memo. of 

Appeal presented before this court that the plaintiffs/appellants are found to 

be disputing the discussion and decision of the learned court below 

pertaining to the Issue No.4. As such, in the forthcoming discussion this first 

appellate court shall try to adjudicate the discussion and decision of learned 

trial court below in respect of Issue No.4 in the light of evidences on record.       

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

13. On careful perusal of the judgment and order passed by the learned Munsiff 

No-2, Sonitpur, Tezpur this court in the forthcoming discussions, shall try to 

the decide the following pertinent questions: -  

1. Whether learned Munsiff No-2, Sonitpur, Tezpur rightly 

decided and answered the issues no- 4 against the 

plaintiffs/appellants? 

2. Whether learned Munsiff No-2, Sonitpur, Tezpur rightly 

dismissed the suit of plaintiffs providing sufficient reasons? 

3. Whether learned Munsiff No-2, Sonitpur, Tezpur appreciated 

the evidences adduced by the plaintiffs/appellants and 
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defendants/respondents properly leaving no stone 

unturned?  

4. Whether findings of learned Munsiff No-2, Sonitpur, and 

Tezpur are based upon lawful consideration and settled 

provisions of law? 

14. Taking notes, upon the questions formulated by the court in the upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellants in the light of evidence 

adduced by the plaintiffs/appellants as well as the respondents/defendants 

in original suit. 

15. Issue No.4: - Issue no.4 relates to the fact as to whether the plaintiffs 

have right, title and interest in respect of the schedule A, B and C 

land? Prior having discussion and decision on Issue No.4, let us understand 

the crux of the dispute in the light of the pleadings of rival parties. The 

plaintiffs/appellants in their plaint firmly pleaded that one Akhtar Hussain 

and Md. Mainuddn Sekh @ Naimuddin Sekh were joint owners, possessors 

of land measuring 5 Bighas 4 Kathas 1 Lessa covered by PP No.11/27 and 

under Dag no.115 /17 and during their life time both Akhtar Hussain and 

Md. Mainuddn Sekh @ Naimuddin Sekh amicably partitioned the land and 

Mainuddin Sekh @ Naimuddin got 3 bighas of land as his share and Akhtar 

Hussain got 2 Bigha 4 Kathas 1 Lessa of land as his share. The 

plaintiffs/appellants further pleaded that said Akhtar Hussain left India and 

went to Pakistan more than 40 years back and expired there and he died 

issueless and his wife predeceased him. It is further pleaded by the plaintiff 

that Mainuddin Sekh @ Naimuddin had two sons namely, Md. Abdul Mazid 

and Aptu Sekh and they also amicably partition the total land measuring 3 

Bighas and each of them got 1 Bigha 2 Katha 10 Lessa of land. Plaintiffs 

further pleaded that defendant no.2 Md. Idris Ali in the year 1991 sold 3 

kathas of land in favour of Abdul Majid and delivered possession to him and 

after such sale Idris Ali, defendant No.2, left the village and settled at 

Puthimari. That Abdul Majid got land measuring 3 kathas by purchase and 

become owner of total 2 Bighas 10 Lessas.  That Abdul Majid on 05-02-1993 

vide registered sale deed no.175 / 1993 sold land measuring 3 Katha 3 ½ 
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lessa to plaintiff no.2 and delivered the possession. That Abdul Majid on 11-

12-1995 vide registered sale deed no.1708 / 1995 sold land measuring 2 

Katha 3 Lessas to one Md. Mamud Ali and delivered possession thereof. That 

plaintiff no.2 Mamud Ali sold land measuring 1 Katha 2 Lessas vide 

registered sale deed no.1709 / 1995 to Md. Abdul Mazid and delivered 

possession thereof. That Abdul Mazid got land measuring 1 Bigha 2 Kathas 

10 Lessas of PP No.27 under Dag No.17 by right of inheritance and amicable 

partition and purchased land measuring 4 Kathas 2 Lessas and become 

owner of 2 Bighas 1 Katha 12 Lessas of land and he had sold total land 

measuring 1 Bigha 3 Katha 12 ½ lessa possessing from PP No.27 under Dag 

No.17 and remaining land was 3 Kathas of the same dag and patta. 

16. Accordingly, they claimed that plaintiff No.1 Md. Abdul Kadir was possessing 

1 Katha 2 lessas of land described in the schedule A and the plaintiff No.2 

Mamud Ali possessing land measuring 4 Katha 4 ½ lessas described in 

schedule B and the plaintiff No.3 Md. Kazimuddin is possessing 3 Kathas 6 

Lessas described in the schedule C, but the defendants evicted them from 

schedule A and B land on 25-12-2012 by constructing houses thereon and 

further threatened to dispossess the plaintiff no.3 from schedule C land. The 

plaintiffs also pleaded certain facts like, passing attachment order over the 

suit property by SDO in Misc. case no.9/2005 and subsequently setting aside 

of that order by Addl. Sessions Judge in Revision No.38 (S-3) 2005. The 

plaintiffs further pleaded that earlier they filed TS No.25/12 and during the 

pendency of the suit they were been dispossessed from suit ‘A’ and ‘B’ 

schedule land and consequent to that they withdrawn the suit with a liberty 

to file fresh suit and accordingly instant suit was filed. Per contra, the 

defendant denying the entire averments of the plaint pleaded further that 

after death of Mainuddin Seikh @ Naimuddin Seikh, Aptar Hussain and Abdul 

Mazid possessed the whole land measuring 5 Bighas 4 Kathas 1 Lessa land 

together and there was no amicably partition of the said land between Aptar 

Hssain, Abdul Mazid and said Abdul Mazid was no saleable right to sell and 

execute the said deeds without obtaining no objection from the co-owners. 

The defendants further pleaded that plaintiffs neither have possession nor 

any right, title and interest over the said land.  
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17. Now, coming to the contentions of the plaintiffs, this court finds in the light 

of section 101 of Indian Evidence Act, the plaintiffs has got the burden to 

prove the following facts: -  

(i)     That one Akhtar Hussain and Md. Mainuddn Sekh @ 

Naimuddin Sekh were joint owners, possessors of 

total land measuring 5 Bighas 4 Kathas 1 Lessa 

covered by PP No.11 (old)/27 (new) and Dag 

no.115 (old)/17 (new) and during their life time 

they partitioned the aforesaid land and land 

measuring 3 Bighas fell into the share of Mainuddin 

Sekh @ Naimuddin Sekh and Akhtar Hussain got 2 

Bigha 4 Katha 1 Lessas in his share.  

(ii)    That said Akhtar Hussain more than 40 years ago 

left India and went to East Pakistan and died 

issueless and his wife pre-deceased him.   

(iii) That after death of Md. Mainuddin Sekh @ 

Naimuddin Sekh, his sons Md. Abdul Mazid and 

Aptu Sekh become joint owners and possessors of 

3 Bighas of land and during their life time they 

amicably partitioned 3 Bighas of land and got land 

measuring 1 Bigha 2 Katha 10 Lessas each.  

(iv) That Abdul Mazid sold 3 Kathas 6 lessas of land to 

plaintiff no.3 vide registered sale deed 

no.108/1992 and accordingly plaintiff no.3 

mutated his name in the Jamabandi.  

(v)       That after death of Aptu Sekh his sons Md. Amjad 

Ali and Md. Idris Ali inherited his share and 

amicably partitioned their shares.  

(vi) That defendant no.2 Md. Idris Ali in the year 1991 

sold 3 kathas of land in favour of Abdul Majid and 

delivered possession to him and after such sale 

Idris Ali, defendant No.2, left the village and 

settled at Puthimari.  
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(vii) That Abdul Majid got land measuring 3 kathas by 

purchase and became owner of total 2 Bighas 10 

Lessas. 

(viii) That Abdul Majid on 05-02-1993 vide registered 

sale deed no.175 / 1993 sold land measuring 3 

Katha 3 ½ lessa to plaintiff no.2 and delivered the 

possession and Abdul Majid on 11-12-1995 vide 

registered sale deed no.1708 / 1995 sold land 

measuring 2 Katha 3 Lessas to one Md. Mamud Ali 

and delivered possession thereof.  

(ix) That plaintiff no.2 Mamud Ali sold land measuring 

1 Katha 2 Lessas vide registered sale deed 

no.1709 / 1995 to Md. Abdul Mazid and delivered 

possession thereof.  

(x)   That Abdul Mazid got land measuring 1 Bigha 2 

Kathas 10 Lessas of PP No.27 under Dag No.17 by 

right of inheritance and amicable partition and 

purchased land measuring 4 Kathas 2 Lessas and 

became owner of 2 Bighas 1 Katha 12 Lessas of 

land and he had sold total land measuring 1 Bigha 

3 Katha 12 ½ lessas and remaining land was 3 

Kathas of the same dag and patta.  

(xi) That Plaintiff No.1 Md. Abdul Kadir is in possession 

of land measuring 1 Katha 2 lessas that described 

in the schedule A and the plaintiff No.2 Mamud Ali 

is in possession of land measuring 4 Katha 4 ½ 

lessas of PP No.27 under Dag No.17 that 

described in schedule B and the plaintiff No.3 Md. 

Kazimuddin is in possession of 3 Kathas 6 Lessas 

that described in the schedule C.  

(xii) That plaintiffs instituted TS No.25/12 against the 

defendants for declaration and consequential 

reliefs of permanent injunction and Misc.(J) 
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No.16/12 for ad-interim injunction, but during the 

pendency of that suit, the defendants forcefully 

evicted the plaintiffs from the schedule A and B 

land and consequent to that the said suit was 

withdrawn with a liberty to file fresh suit.  

(xiii) That defendants illegally possessing the schedule 

A and B land since from 25-12-2012 and 

defendants have threatened to take forceful 

possession of schedule C land 

18. The plaintiff’s burden further increases immediately after the 

defendants/respondents have pleaded that there was no amicable partition 

between Abdul Mazid and Aptar @ Aptu Sekh. To discharge the burden of 

proof the plaintiffs needs to adduce cogent and trustworthy evidences before 

this court. The plaintiffs/appellants side examined as many as 7 nos. of 

witnesses and exhibited the following documents: 

Ext.1  : Registered sale deed No.1709 
Ext.2  : Registered sale deed No.1743 
Ext.3  : Registered sale deed No.1708 
Ext.4  : Registered sale deed No.1089 
Ext.5  : Jamabandi  
Ext.6  : Jamabandi  
Ext.7  : Jamabandi  
Ext.8  : Jamabandi 
Ext.9  : Draft Chitha   

        Ext.10 & 11 : revenue receipts  
Ext.12  : record of TS No.25/12 
Ext.13  : record of Misc. case  

       no.9/145/146/05 
Ext.14  : record of Misc. case no.30/19 
Ext.15  : Registered sale deed No.175 

 

19. PW-4, PW-5, PW-6 and PW-7 all are appearing to be official witnesses, out 

of which PW-4 was examined to prove Ext.1 sale deed that was executed by 

Abdul Mazid in favour of Mamud Ali (plaintiff No.2) and Ext.12 is the Volume 

register of sale deed. Ext.2 is the registered sale deed executed between 

Abdul Mazid in favour of Idris Ali, defendant no.2 and Ext.13 appears to be 

the Volume Book. Ext.3 executed by Abdul Mazid in favour of plaintiff No.2 

and Ext.14 appears to be Volume Book of such sale of land. Ext.4 appears to 
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be the sale deed executed by Abdul Mazid in favour of plaintiff no.3 and 

Ext.15 appears to be the Volume Register. Ext.5 appears to be one 

registered sale deed executed by Abdul Mazid in favour of plaintiff no.2 and 

Ext.16 is concerned Volume Book. PW-5 was examined to prove the 

Jamabandi vide Ext.17, 18 and 19 and as per his evidence the names of 

Akhtar Hussain, Moinuddin Sekh and Sanfar Ali recorded in the Jamabandi 

and in Ext.18 names of Akhtar Hussain, Abdul Mazid and Aftar Hussain 

recorded. As per Ext.19 names of Akhtar Hussain, Moinuddin Sekh, Abdul 

Mazid and Aftar Hussain duly recorded. PW-6 appears to be Revenue Peskar 

of office of D.C.s revenue branch. As per his evidence Ext.14 is the case 

record wherein order of cancellation was passed by ADC, Sonitpur. PW-7 

was examined to prove Ext.15 and Ext.16, Jamabandi. As per Ext.15, names 

of Akhtar Hussain, Amjad Ali, Idris Ali, Kaji Mia and Abdul Kadir recorded in 3 

Katha 6 lessas of land. As per Ext.16 names of Akhtar Hussain, Amjad Ali, 

Idris Ali, Kaji Mia, Abdul Kadir and Mamud Ali recorded. He further testified 

that names of Kaji Mia recorded in 3 Katha 6 lessas of land, name of Abdul 

Kadir recorded in 1 Katha 2 Lessa of land and name of Mamud Ali recorded 

in 1 Bigha 6 ½ lessa of land. During his cross-examination, he admitted that 

name of Amjad Ali, Idris Ali recorded on 16-11-94 and still their names are 

recorded there. Defendant side also examined two nos. of witnesses and 

exhibited one document vide Ext. A.  

20. I have carefully traveled through the oral as well as documentary of 

evidences, it finds that Ext.1, Ext.2, Ext.3 and Ext.4 were executed between 

Abdul Mazid, Idris Ali and Kajimuddin. The plaintiffs in their pleading 

emphatically pleaded that they became the owners of schedule A, B and C 

land by right of purchase and defendants dispossessed plaintiff no.1 and 

plaintiff no.2 from schedule A and B land and further threatened the plaintiff 

no.3 from schedule C land on 25-12-2012. Hence, the primary burden lies 

upon the plaintiffs/appellants to prove and establish that since from the date 

of their purchase they are possessing the suit property and the defendants 

illegally on 25-12-2012 dispossessed them from the suit land and further 

threatened the plaintiff no.3 to dispossess him from the schedule C land. 

Plaintiffs further pleaded that plaintiff no.2 became the owner and possessor 
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of his father’s share of land and the entire claim of the plaintiffs depends 

upon the proof of amicable partition between Akhtar Hussain and Md. 

Mainuddn Sekh @ Naimuddin Sekh and subsequently strict proof of amicable 

partition between Abdul Mazid and Aptu Sekh who are the sons of Md. 

Mainuddn Sekh @ Naimuddin Sekh. The question of inheritance of suit 

property by plaintiff no.1 and question of becoming owners of the suit 

property by plaintiff no.2 and plaintiff no.3 by right of purchase shall only 

stand up when Abdul Mazid being the son of Late Mainuddn Sekh @ 

Naimuddin Sekh got or inherited the property after the death of said 

Mainuddn Sekh @ Naimuddin Sekh with another son named Aptu Sekh. As 

such, strict proof of partition between Abdul Mazid and Aptu Sekh is required 

that was disputed by the defendants by way of setting forth certain 

pleadings. Hence, from the aforesaid discussion, this first appellate court 

finds that the right of purchase of plaintiff Nos.2 and 3 and right of 

inheritance of plaintiff no.1 from his deceased father Abdul Mazid only will 

arise after receiving property left by the father of Abdul Mazid i.e. Mainuddn 

Sekh @ Naimuddin Sekh and subsequently after the partition amongst the 

sons of Mainuddn Sekh @ Naimuddin Sekh namely Abdul Mazid and Aptu 

Sekh. As such, plaintiffs’ burden is to prove the aforesaid facts before this 

court by adducing evidences. Undeniably, the plaintiffs examined one official 

witness PW-5 who proves the execution of Ext.1, Ext.2, Ext.3 and Ext.4 sale 

deeds before this court by bringing out the Volume registers of the 

concerned office where those sale deeds were being reflected. Now the 

question is whether Abdul Mazid inherited and purchased certain portion of 

land from Idris Ali i.e. defendant no.2 and further sold land in favour of 

plaintiff no.2 and plaintiff no.3.  

21. Now coming to the evidence on record, this court finds that the 

plaintiffs/appellants failed to adduce any proper evidence to prove that there 

was amicable partition between Abdul Mazid and his brother Aptu Sekh after 

death of their father Mainuddn Sekh @ Naimuddin Sekh. Plaintiffs side 

further failed to prove that the previous owners of the entire suit property 

one Akhtar Hussain and Md. Mainuddn Sekh @ Naimuddin Sekh have 

partitioned their land. As such, it is very difficult to say that the father of the 
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plaintiff no.1 named Abdul Mazid has got any saleable right over the suit 

property without having demarcation and partition of the suit property with 

the defendants who are admittedly appears to be the legal heirs of Aptar 

Sekh @ Aptu Sekh, who is the son of Late Mainuddn Sekh @ Naimuddin 

Sekh. The plaintiffs claimed further that on 25-12-2012 plaintiff no.1 and 

plaintiff no.2 were evicted from the schedule A and B land but PW-1 in his 

cross-examination admitted that the defendant is now possessing the suit 

property by constructing houses thereon. PW-2 more categorically during his 

cross-examination deposed that plaintiffs never possessed the suit land. As 

such, it is seen that the plaintiffs never got any possession over the suit 

property even on having sale deeds in their favour executed by Abdul Mazid. 

If so, the plea of plaintiffs that plaintiff no.1 and plaintiff no.2 were 

dispossessed on 25-12-2012 appears to be contradictory and doubtful in 

nature. Now, question is if the plaintiffs never possessed the schedule A, B 

and C land wherein they claimed that they purchased and inherited the suit 

property by the dint of right of inheritance of plaintiff no.1 and right of 

purchase by plaintiff no.2 and 3 in that circumstances, whether the sale 

deeds found to be executed in favour of plaintiff nos. 2 and 3 by father of 

plaintiff no.1 Abdul Mazid confers any right, title and interest to the plaintiffs 

without having delivery of khas possession after execution of the sale deeds 

in their favour. 

22. To decide the issue develops let us perused certain settled provisions of law. 

A plain reading of Section 54 makes it abundantly clear that transfer of 

immovable property by way of sale, value of which is Rs. 100/- or upward 

can be made only by a registered instrument for a price paid or promised or 

part-paid and part-promised. Therefore, in order to affect a valid transfer by 

sale delivery of possession is not a pre-condition.  

23. Hon’ble Gauhati High Court in Sheo Prasad Chouhan Vs. Joyradha Das 

reported in 2015 (5) GLT 347 held that delivery of possession is not a 

pre-condition for valid sale. Hence, from the aforesaid discussions it has 

become crystal clear that delivery of possession of land sold through 

execution of registered sale deed is not a condition precedent. If so, then 

none delivery of possession of suit land to the plaintiff no-2 & plaintiff no-3 
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does not makes the sale deeds voidable or invalid.  

24. Now coming to the instant case in hand this court observed that 

plaintiffs/appellants side failed to prove the exclusive right to sale the suit 

property by Abdul Majid in favour of the plaintiff no-2 & plaintiff no-3 and 

further failed to prove the amicable partition of disputed property between 

the sons of Late Naimuddin Sk alias Mainuddin SK and such facts makes the 

title of Abdul Majid defective and that being the source of title of plaintiff no-

2 & plaintiff no-3, later failed to convey any right, title and interest in their 

favour.  

25. In this case the circumstances quite different, where the defendants are 

claiming that Late-Abdul Majid father of plaintiff no-1 and brother Aptu Sk 

who is the predecessor of defendants, not received any saleable interest 

over the suit property having any proper partition. The plaintiffs also failed 

to prove any amicable partition amongst Abdul Majid and Aptu SK. The 

plaintiff further failed to adduce any trustworthy evidences to prove that 

predecessor of plaintiff no-1 had got any saleable interest over the suit land 

after demarcation. In that circumstances, this court cannot decide that sale 

deeds executed by Abdul Majid and defendant no-2, confers any title to its 

purchasers i.e. the plaintiff no-2 & plaintiff no-3. Consequently, the property 

in dispute being property belongs to both the sides, without its physical 

delivery of possession to the purchasers does not confer any right, title and 

interest. PW-2 being one of the plaintiff in his cross-examination admitted 

that plaintiffs never possessed the suit land and such fact contradicts their 

pleading of dispossession from the suit land in the year 2012. If they really 

never possessed the suit land, then why the plaintiffs never made any 

attempt to get possession of the suit land till the year 2012 since from the 

date of execution of sale deeds and such fact forced this court to draw 

adverse presumptions against the plaintiffs.   

26. Hence, it is seen that selling land by Md. Abdul Mazid to plaintiff no.2 and 

plaintiff no.3 through registered sale deeds only proves the transactions. The 

plaintiffs in order of prove their right, title and interest over the suit land 

adduced copy of Jamabandi and it is settled provision of law that Jamabandi 

cannot be held to be the sole instrument of proof of right, title and interest 
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of a party. It only proves the possession of the party and it used only to pay 

the land revenue to the Govt. Hence, Jamabandi stood in the names of the 

plaintiff does not confer any, right, title in favour of the plaintiffs as per 

version of plaintiff (PW-2) who firmly admitted that plaintiffs never in 

possession of the suit property. More also, the plaintiffs side failed to prove 

their averments in respect of possessing the suit land till the year 2012 from 

the date of purchase.  

27. It is further observed that an order of cancellation of mutation of plaintiffs 

passed by ADC, Sonitpur, Tezpur in Misc. case no.5/2009 in the year 2012 

and the defendants exhibited the said order as Ext. A and plaintiff in their 

pleadings as well as in evidences empathically admitted the fact of passing 

an order of cancellation of their mutation by ADC, Sonitpur, Tezpur and as 

such no further proof is required u/s 58 of Indian Evidence Act. If so, then 

till date it is settled position that names of plaintiffs not there in the 

settlement record and the plaintiffs failed to prefer any appeal before the 

Board of Revenue as per Assam Land and Revenue Regulation for setting 

aside or assailing the order of cancellation passed by ADC, Sonitpur, Tezpur. 

The plaintiffs side in this case by way of adducing evidence failed to prove 

and establish that the order passed by the ADC, Sonitpur, Tezpur in Misc. 

case no.5/2009 was wrong and not in accordance with law. As such, it is 

seen that till date the names of the plaintiff not recorded in the settlement 

record as the same is ordered to be cancelled by the competent authority. 

Hence, the plaintiff’s plea regarding mutation entry not appears to be 

tenable in the eye of law. 

28. Therefore, in the light of the aforesaid discussions, this court is constrained 

to opine that plaintiffs/appellants failed to discharge its burden to the 

required extend and further failed to prove right, title and interest over the 

suit property and learned trial court below not committed any error in 

deciding Issue No.4 in favour of the defendants/respondents. As such, same 

does not deserve any interference by this first appellate court and the same 

is upheld.                              

29.  In the result the judgment pronounced and delivered by the ld. Munsiff 

No.2, Tezpur, Sonitpur needs no interference and deserves to be upheld. 
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Accordingly, the first appeal is dismissed with cost. 

30. Prepare a decree accordingly. The appeal is disposed of on contest with cost. 

Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 18th February’2020. 

 
(N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 
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ANNEXURE 

Plaintiff Witnesses:   
i PW-1    : Abdul Kadir 
ii PW-2    : Md. Mamud Ali 
iii PW-3    : Md. Mazimuddin @ Kazi Miya 
iv PW-4    : Pramod Ch. Borah 
v PW-5    : Subrata Lodh 
vi PW-6    : Arun Bora 
vii PW-7    : Pradip Debnath 

         
Plaintiff Exhibits:  

i Ext.1   : Registered sale deed No.1709 
ii Ext.2   : Registered sale deed No.1743 
iii Ext.3   : Registered sale deed No.1708 
iv Ext.4   : Registered sale deed No.1089 
v Ext.5   : Jamabandi  
vi Ext.6   : Jamabandi  
vii Ext.7   : Jamabandi  
viii Ext.8   : Jamabandi 
ix Ext.9   : Draft Chitha      
x Ext.10 & 11  : revenue receipts  
xi Ext.12   : record of TS No.25/12 
xii Ext.13   : record of Misc. case no.9/145/146/05 
xiii Ext.14   : record of Misc. case no.30/19 
xiv Ext.15   : Registered sale deed No.175 
xv Ext-15 to 19              :-       Jamabandi 

 
Defendant Witnesses: :  

i DW-1    : Md. Amjat Ali 
ii DW-2   : Must. Samsun Nehar 

 
Defendant Exhibits :   

i Ext. A   : Executive Magistrate’s order in connection with  
     Misc. Case No.19-107-2012 
 

 
Dictated and corrected by me. 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru), Steno.  

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 


